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III. FACTUAL OVERVIEW
On August 23, 1972, Jody Loomis left her home in Bothell to go ride her horse Saudi.

Her horse was stabled at the home o_ in unincorporated Snohomish County.

To get to the stables she rode her white 10-speed bike. In the late morning hours, on her way to
the stables, she stopped by to see her friend- the asked if- wanted to join her
horseback riding. -declined' as she was packing for an ongt-o‘f-state move.- recalled
that Ms. Loomis had a horse bridle with her that day in preparation for her ride. The two
women spoke for about 15 minutes and Jody left back on her bike.

The specific route Jody took to the stables is unknown, however, on her way there it is
believed that Jody biked past a fruit stand at the intersection of 164™ and Bothell-Everett Hwy.
This fruit stand was owned and operated by the- family. - then 14 years old, was
Qorking at the stand. She recalled seeing a woman riding her bike up to the stop sign at the
intersection near the stand. The woman drew her attention as she stopped because she was
looking around left and right and waited at the stop even though no cars were passing. She
couldn’t recall the color of the bike the woman was riding but remembered a metal bike clamp
around the woman’s pant leg so her pant wouldn’t get caught in the chain. The woman
continued up the hill, then called Penny Creek Road. Less th.an 10 minutes later, -
remembered seeing a long, wood-paneled station wagon with two 2()—somethi;1g age male
occupants coming down from 164™ and stopping at the stop sign. She could not recall the color
of the car, but the woodépane]ing stuck out in her mind. Thirty minutes later that same car, with
those same men, came down the same hill and stopped at the produce stand where each man
bought a bég of apples. -is the last known witness to havg seen Ms. Loomis before she

was shot.
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V are-ad taken her maybe one time before to shoot-was not a gun girl. When they

That same day, in the early evening hours-calle- to see if she

wanted to go “target shooting”.greed. She looked at it as an excuse for the two to spend|

some intimate time together; target shooting was the cover. The two were involved in an illicit
relationship. This was both due to an age difference between them -was 15 years older

than .) but also because-was married. At the time,- babysat- children

and lived with -n-laws off Filbert Road in Lyﬁnwood.

Because of the nature of their relat?onship, if the two wanted to have sex, they would
need to go to a motel, or sometimes the woods. So as to not be détected,-picked -up
down the strect some distance from his in-laws’ house. At [Jjjjjjjsuggestion, they headed to
the woods off Penny Creek Road. This area was known for various activities: horseback riding,

bird hunting, and target shooting. There was no designated spot to shoot guns, but this was an

would go shooting -vould bring his guns. -remembers the guns were small

handguns, not rifles--probably .22 caliber. p
From where -pickcd -up to the wooded area where they went “to shoot,” was
approximately 4.2 miles- recalled that the d.rive to Penny Creek took about 10-15
minutes. When they arrived,-)ulled off the main road, and drove up an incline to a
clearing. As they crested the incline -stnpped the car to move a log out of the way. He
told- he saw a woman lying on the ground in a clearing about 100 yards off to the right.
She was practically naked except a pair of underwear. She had pink tape in a crisscross pattern
covering her nipples. Her jeans were by her side and her bra was in her left hand. She was

gasping for breath and had a gunshot wound on the right side of her head suggested
g8

-wait there while he went to get help, but-refused. She had no desire to stay there
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alone in the forest in case the shooter was still there. Instead, the two loaded the woman into
-car and drove to Stevens Hospital in Edmonds. The drive to Stevens took
approximately 30 minutes. The woman was dead on arrival. This woman was later identified by
family members as Jody Loomis.

Because it was clear Ms. Loomis had been shot, the death would be investigated as a
homicide. Both the coroner and the police were called out to the hospital. Ken Christensen was
the deputy coroner on duty that night. This would be Mr. Christensen’s first solo death
investigation. Mr. Christensen awaited the arrival of law enforcement prior to examining the
body. Detectives Clausing and Lewis arrived at the hospital to document the initial coroner
examination of the body and collect evidence. The detectives assisted in rolling Ms. Loomis’s
body over and in pulling her underpants down. Observations were made about leafy debris and
dirt stuck to her buttocks and inside her underpants and what was believed to be semen.

Detective Clausing took in as evidence the boots Ms. Loomis was wearing, and the jeans,
blouse, and bra that were lying next to her on the gurney. These items were purportedly placed
into separate bags. The detectives then returned to the scene where they talked to several
witnesses, photographed the area, and collected as evidence a dime, metal bike clamp, a bicycle,
and blood and leaf debris. The horse bridle was not located. Other than the bicycle, there is no
record that any of these items were ever booked into evidence. |

The following day an autopsy was performed by Dr. Robertson in the presence of two
prosecutors and members of the Sheriff’s Office, in addition to a photographer Jim Leo. During
the autopsy Dr. Robertson removed the underpants worn by Ms. Loomis and placed them in a
paper sack. He also removed the pink tape from her nipples. Anal, oral, and vaginal swabs were|

taken, and bullet fragments were removed from Ms. Loomis’s head. These items were

DEFENSE TRIAL BRIEF-4 Snohomish County Public Defenders Association
2722 Colby Ave. Suite 200
Everett, WA 98201
425-339-6300







10
11
12
13
14
15
16
17

18

19 |

20

21

22

23

24

25

database. Parabon uploaded the DNA profile to the public database GEDMatch, and based on |
that search, was able to develoﬁ a family tree related to the DNA from the boot.

Genetic genealogists determined that the DNA profile belonged to a son of-
-and_ This couple had six sons and one daughter. One of those sons is
Terrence Miller. Despite the lack of any connection to Jody Loomis, police decided to surveil
Terrence because of his history of sexual assault.

In August of 2018, Mr. Miller went to the Quil Ceda Casino where he drank from a cup
of coffee, and when finished, th;ew the coffee cup in the trash. Police officers obtained that
coffee cup and had it sent to the lab for analysis. The crime lab determined that the DNA profile
from the coffee cup of Mr. Miller matched that of the sperm extract taken from item #3, the left
boot.

Based on this matéh, law enforcement attempted to find aﬁy connection that Mr. Miller
might have to Ms. Loomis or the evidence. Nothing was found, which is why, on April 10, 2019 |
they arrested Mr. Miller for the murder of Jody Loomis in the hopes that he might crack under
the i)ressure of interrogation. Mr. Miller however (iid not confess. Following his arrest, police

/

began an extensive investigation of him, which included interviewing friends and family,
. {

+

obtaining employment records, property records and certificates of marriage. That investigation
revealed:

Mr. Miller had no connection to Jody Loomis

Mr. Miller had no connection to the Mill Creek area

Mr. Miller did not own or posses a .22 caliber handgun

Mr. Miller did not drive a white station wagon with wood paneling
Mr. Miller had never been seen with a horse bridle

Other than the DNA on evidence item #3, there is no evidence to suggest Mr. Miller

committed this crime.
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Carolina, 547 U.S. 319, 327-29 (2006)(a trial court cannot exclude defense-proffered other

suspect evidence because of the perceived strength of the State’s case. Id. at 378). The proper
inquiry focuses upon whether the evidence offered tends to create a reasonable doubt as to the
defendant’s guilt, not whether it establishes the guilt of a thirld party beyond a reasonable
doubt.” Franklin at 381. Put simply, “if there is an adequate nexus between the élleged other
suspect and the crime, such evidence should be admitted.” Id. at 373.

For instance, in Maupin, the supremé court held eyewitness testimony that a kidnapping
victim was seen after the kidnapping with a person other than the defendant was sufficiently
probative to pass the other suspect test. 128 Wn.2d at 928. The evidence “point[ed] directly to
someone e]selas the guilty party” and “would hayé brought into question the State’s version of
the events of the kidnapping.” Id.

Similarly, in Franklin, the trial court erroneously excluded Franklin’s proffered
evidence that someone else cofnmitted the charged cyberstalking. 180 Wn.2d at 372.
Specifically, the court excluded evidence that Franklin’s live-in girlfriend Hibbler had sent
threatelning e-mails to his other girlfriend Fuerte even though Hibbler had the motive
(jeal<;usy), the means (accéss to .the cor;aputer and e-mail accounts at issue), and the prior
history (sending threatening e-mails to Fuerte regarding her relationship with Franklin). Id.
The Supreme Court reversed because evidence of Hibbler’s motive, ability, and opportunity to
commit the crime created a chain of circumstances that tended to create a reasonable doubt as
to Franklin’s guilt. Id. at 382. |

Here, the defense seeks to introduce evidence o_ as an alternate suspect.
A sufficient nexus exists between Mr. -and this crime based on his motive, ability or

opportunity and other circumstantial evidence. There is significant probative and relevant
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evidence of a nonspeculative nature that would tend to create a reasonable doubt as to Mr.
Miller’s guilt and demonstrates Mr. [Jfimotive and opportunity to commit this crime.
Unlike many other potential suspects that were investigated during the decades since
the murder of Jody Loomis,- has not been excluded as a contributor to the DNA
profile found on Jody’s Loomis’s shoe. It is unclear why, even when presented with an

opportunity to get a sample from himself during the preservation deposition, that the
pPp g p gthep

State never sought a sample frorr-directly. Instead, the State sought DNA from-
son -The State performed YSTR testing o_ reference sample

and excluded his patrilineal line from being a contributor to the DNA profile from Jody

Loomis’s boot. Because it is unknown if -and _are biologically
related, this testing does not excluded_

On August 23, 1972, when questioned,_ told Detective Cook that he and
-were in the area to park. In interviews and depositions done in preparation for trial, Mr.
- had difficulty remembering the events of August 23, 1972. However, Mr.- did
not seem to have any problem remembering that he and Ms.- went to go berry picking
off Penny Creek Road that day. He mentioned nothing about going there to shoot guns. Nor
did he admit to being in possession of a pistol, likely a .22, the same caliber as the bullet and
bullet fragment that were pulled from Jody Loomis’s skull. Additionally, if Mr. -x/as
the shooter, he didn’t have to be concerned that one was still on the loose when he told -
to wait in the woods. If Mr. - is concerned about being considered a suspect in Ms.
Loomis’s death, he has every motivation to not divulge that he was he was in possession of a

.22 caliber handgun at the location where Ms. Loomis was shot.
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The evidence that Mr. -is an “other suspect” in the murder of Jody Loomis is
circumstantial, but significant, and it easily satisfies the requirements outlined in Franklin. Mr.
-was at the location where Jody Loomis was found on August 23, 1972. He was there
with a much younger-whom he picked up on the road ten to ﬁfteén minutes before
the couple found Jody. He was in the area with a .22 caliber pistol, the same type of gun that
is believed to have killed Ms. Loomis. Moreover, both in 1972 and up until the moment he was
interviewed by Detective Scharf and in the preservation deposition, he continued to lie about
why he was in that area with Ms. - There would be no reason for him to misrepresent
his presence in the area other than to potentially obscure his involvement in this crime. This
combination of facts or circumstances points to a link between Mr.-and the death of
Jody Loomis that is more than just speculation.

The State’s case against Mr.- is based solely on the DNA found on Jody Loomis’s
boot. Unlike Mr. -an eyewitness cannot place Mr.- in the area of this murder at
the time it occurred, and he cannot be placed there with the exact same caliber gun that was
used to kill Ms. Loomis. Despite the State’s perceived strength of their case, this evidence
against Mr. [ cou!d create a reasonable doubt as to the allegations against Mr. [JJjjfjand
should be permitted in his trial.

V. MOTIONS IN LIMINE

Comes now the respondent and motions this court to exclude the following, in limine:

1. Exclude all prior bad acts or other evidence relating to claims of misconduct including for

purposes of impeachment should the defendant choose to testify.

Evidence of other bad acts is generally inadmissible. ER 404(b). Exclusion is
grounded on the principle that the accused must be tried for the crimes charged, not for

uncharged crimes. State v. Kilgore, 147 Wn.2d 288, 296 (2002). A trial court must initially

DEFENSE TRIAL BRIEF-11 Snohomish County Public Defenders Association
2722 Colby Ave. Suite 200
Everett, WA 98201
425-339-6300










10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

detectives were greeted by- Mr. Miller’s wife. At no time did they speak with or
even see Mr. Miller.

During their initial visit to the shop the detectives noted that the ceramics shop was full of
unfinished ceramics lining the walls. They noted a table for painting the unfinished ceramics for
customers. Boxes of shredded newspapers and computer paper were seen on the floor. Shipping
boxes were clearly stacked directly outside the shop. On the second visit to the shop, both
detectives took note of a newspaper on the painting table that caught their attention—it was an
Everett Herald from May of 2018. The cover story on the paper regarded William Talbott--
another cold case/genetic genealogy DNA case.

Based on the sighting of this newspaper, upon Mr. Miller’s arrest the State sought a
search warrant to seize all “standard printed newspapers observed in a stack located inside the
ceramics shop....” Upon executing the search warrant detectives seized multiple newspapers
spanning the years from 2012-2019 from a dusty stack in the ceramics shop. The newspaper
observed by the detectives during the ruse entry was apparently not found, but they seized
multiple other newspapers they thought had evidentiary value. Those newspapers headlined
stories about arsons, assaults, shots at Everett Mall, two papers on DNA and cold cases, a man
using drugs in attack, a boy saved at Wallace Falls, salmon, and an attack at a school thwarted.
This is not evidence of Mr. Miller seeking out articles related to murder or sexual assauit; rather,
news outlets cover the news. Murders, rapes, and shootings make headlines because that sells
newspapers.

The newspapers and testimony related to them is not admissible as it is speculative, and
its limited probative value is outweighed by the danger of unfair prcjudicg. ER401, 402, 403.
There is no evidence to suggest that Mr. Miller was stockpiling articles related to cold cases. If
that were true, there would be far more newspaper articles than two since 2012. There is no

evidence that Mr. Miller read any of the newspapers that the State seeks to admit. Moreover, if
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Mr. Miller were cataloging articles about cold case investigations and DNA, the newspaper
detectives had seen during the ruse entry would have remained in the stack. It was not found
during a thorough search of the house and shop.

Importantly, law enforcement had learned fron_ Mr. Miller’s wife, that he
spends a great deal of time on the internet. Pursuant to the search warrant they also seized and
searched Mr. Miller’s home computer. A thorough search of the internet browsing history on ;he
computer revealed no evidence of searches related to cold cases, DNA, murder, rape, or genetic
genealogy. If Mr. Miller were so interested in discovering information on these related topics,
one would expect he would not limit his search to the local newspaper-- he would search the
intemet. There is no evidence that he did.

The State would like to argue that this “interest in cold cases” (two newspapers of many)
shows that Mr. Miller was keeping track of DNA advances in cold cases out of a consciousness
of guilt. There is insufficient evidencé to establish this connection and this testimony and

evidence is not admissible.

0O Granted, O Denied, O Reserved, O Agreed
4. Exclude reference to the firearms and any bullets foimd in Mr. Miller’s home and shop.

On April 10, 2019, law enforcement applied for and was granted a search warrant on the
Miller residence and attached céramics shop. The warrant authorized the seizure of any small
caliber firearms to compare to the firearm used in the shooting of Jody Loomis. Two firearms
were seized: a Kel Tec pistol found in the living room of the home, and a Titan revolver secured
in the cash box in the cerémics shop. A trace was conducted on the seized firearms. The trace
determined that the Titan revolver was made in 1973, (and it appears Mr. Miller could not have
possessed it until sometime after 1986 as the firearm was at a trade shop in the State of Florida at

that time), and the Kel tec pistol in 2010. Neither firearm could have been used in the shooting
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of Jody Loomis. No evidence exists as to when Mr. Miller came into possession of either
firearm.

Any testimony that Mr. Miller was in possession of these firearms at the time of his arrest
is not relevant under ER 402, is unduly prejudicial under ER 403 given the nature of the offense
and is otherwise inadmissible under 404(b). There is no probative purpose for which to admit
testimony that 47 years after the incident Mr. Miller was in possession of firearms. Moreover, it
is not possible given the date these guns were made to connect the firearms to the shooting of
Ms. Loomis. The firearms in fact had such little significant to the investigation that they were not
even sent to the Washington State Patrol Crime Lab for comparison testing as there could be
nothing learned of evidentiary value.

In addition, the State may seek to admit testimony from Mr. Miller’s family members and
close frie.nd,- that Mr. Miller would go on hunting trips and that he may have had a
rifle or access to a rifle used while hunting. Like the firearms located during the service of the
search warrant, the fact that Mr. Miller would go hunting with a rifle or that he had access to a
rifle is not relevant, and its only purpose would be for propensity. This testimony does not show
a motive, common scheme or plan, a modus operandi, identity, or knowledge, and Mr. Miller is
not claiming mistake or accident. He maintains his innocence. Further, it is not alleged that the
firearm used to kill Jody Loomis was a rifle. State’s expert Dr. Lacy opines that Ms. Loomis
was shot with a .22 caliber handgun. The evidence, he says, does not suggest a hunting rifle was
used. With the exception of a single hunting trip during an unknown timeframe with-
this testimony would also amount to hearsay.

The baseline for admissibility of any piece of evidence is relevance. Evidence is not
considered relevant unless (1) it has the tendency to prove or disprove a fact, and (2) the fact is
of some consequence to the determination of the action. ER 401. Under ER 402, evidence that

is not relevant is not admissible, and under ER 404(b) any acts used to show the character of a
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160 Wn. App. 809, 829-30, 250 P.3d 1056, 1066 (2011), aff'd on other grounds, 175 Wn.2d 482, -

286 P.3d 29 (2012), citing Det. of Marshall v. State, 156 Wn.2d 150, 162 125 P.3d 111 (2005).

Dr. Robertson performed the autopsy on Jody Loomis’s body. He has since died. As a
result, the State hired Dr. Matthew Lacy as a consultant. Dr. Lacy did not examine any of the
physical evidence in this case (other than photographs) and, in fact, many of the evidence items
that would be of import to his conclusions are missing, underpants Wom by Ms. Loomis with
what appeared to be a semen stain; cytologic smears from the oral, anal, and vaginal canals; and
the bullet and bullet fragment removed from Ms. Loomis’s head. Instead, according to Dr.
Lacy’s report, his opinions are based on having reviewed the autopsy report by Dr. Robertson,
which, as argued above, is not itself admissible at trial, photographs taken during the autopsy, the
coroner’s report, a letter from Dr. Thomas Elder identifying spermatozoa from a vaginal swab
taken during the autopsy (also not admissible in evidence--see above), witness statements from
_ and [ and news articles.

Based on his review of the above records, Dr. Lacy “indépendently conclude[d]” that Ms.
Loomis died of a gunshot wound to the head, from a small caliber gun at an indeterminate range.
The defense does not dispute that there is likely sufficient foundation for this testimony.
However, Dr. Lacy goes on to opine that (1) the gun muzzle was above and to the right of Ms 
Loomis’s face when shot, and (2) that she was raped at gunpoint. This testimony is either barred
by the evidence rules (ER 402, 403, 702, 703) or is a violation of Mr. Miller’s Sixth Amendment
right to confrontation.

a. Testimony that the “gun muzzle was above and to the right of Ms. Loomis’s face when it
was fired” is speculative and not admissible.

Dr. Lacy opines that the gun used to kill Ms. Loomis was “above and to the right” of her

head when fired. It is not contested that the firearm used to kill Ms. Loomis was “to the right” of

DEFENSE TRIAL BRIEF-37 . Snohomish County Public Defenders Association
2722 Colby Ave. Suite 200
Everctt, WA 98201
425-339-6300



























